
OF THE ST&.TE OF C.kLIFOXXIk.

In the Matter of the Appeal of )
)

L4 SALLE HOTEL COlG'.Q?Y ).
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For Appellant:
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Leon Katz, Attorney at Law
Robert Weinberg, Ckrtified

Accountant

Lawrence C. Counts
Associate  Ta,: Counsel

Public

This 2ppeal'i.s made pursuant to section 26077 of
the Revenue azd Taxation Code from the action of the Franchike
Tax Board denying the claim of La Salle Hotel Company for
refwd of penalty pa;rzlcni:s in the .3T?OU2t Of $2’,074,42 and
interest of $77.77 based 01: franchise tax for the income year
ended June 30, J-963.

Bppellant, a Nissouri. corporation, has been engaged
in business i:; CalLfornia since J.351. It has adop_;ed a fiscaL
yea,;: cor:;izei;ci_.ng july J_ and snding june 30. As a general
corDoration its franchise tax return for t:he income year*
endzd junc j,, 1.963 J .was diie on September 1.5, 1963. (Rev. G
Tax.. Code, G 25401.Y > '~'i~~ e second installment of taxes due was
payable on or before Flarch 15, 1964. (Xev, & Tax. Code, former
$ 25551~)
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December 15, 1953. The folIoking sequence of events and
alleged events occurred thereafter:

.
I*

3.-*

3.

4.

5,

6.

7.

,,a. .

Respondent allegedly did not receive appel-
lant's return on or before December 15, 1963.

Appellant did not pay the second installment
of the taxes due on March 15, 1964.

On Narch IS, 1964, respondent allegedly wrote
appellant advising that its records indicated .
that no return had been filed and-demanded
that appell na t file the return and remit
taxes due plus penalty of $1,57‘&.42 for
failure to file and interest from the due
date.

Appellant allegedly did not receive respond-
ent's written communication of Narch 16, 1964.

On June 3, 1964, respondent mailed appellant
a Notice of Arbitrary kssessment of Taxes and
Demand for Payment of Taxes Due in the amount
of $2,000. This writing also contained notice
of assessment of an additional 25 percent
penalty of $500 for failure to file after
notice and demand.

Appellant replied on June 18, advising that
it had filed its return on October 17, 1963,
and enclosed a copy of the return. It also
enclosed a check in payment of $2,297.G7 in
additional. taxes due plus interest, but did
not then pay the penalties assessed. xt
explained that timeJ.y payment of the second
tax installment had not beea made Because a
notice of balance of tax due had not been
received,
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8. Appellant paid the penalties on November 30,
1 1964, plus interest thereon. . .

9. On Miy 3, 1365, it filed a timely claim for
refund of the payment.

10. Respondent denied appellant's claim for
refund and this appeal followed.

The primary questions presented by this appeal are
whether appellant filed a tim,sly return for the income year
ended June 30, 1963, and if not, whether its failure to file a
timely return and its -failure to file.a,return after notice
and demand were due to reasonable cause. These questions
present issues of fact and appellant has the burden of proof.
(Cal. Admin. Code, tit. 18, $ 5036; mo_ 3. Sharpe, 1956
T.C. Memo., Dkt. No. 44265, Nov. 26, 1956, appeal.dismissed,
249 F.2d 447.)

Section 25931 of the Revenue and
provides: 1

Taxation Code.

If any taxpayer fails to make and file a
return required by this part on or before the
due date of the return or the due date as
'extended by the Franchise Tax Board, then,
unless it is shoi+n that the failure is due to_.-
reasonable cause and not due to wilful neglect,
5 percent of the tax shall 'aded to the tax
for each 30 days or fraction thereof elapsing
between the due date of the return and the. date-
on which filed, but the toLU+-l addition shall not
exceed 25 percent of the tax . . . . (Emphasis added:)

Section 25932 provides:

If any taxpayer, upon notice and demand
-by the Franchise Tax Board, fails or refuses to
m&e and file a return required by this part,
then, unless it is sh0W1 that such failure is--.--m__-__r__YP_P
due to reasonable ca.:<se and not due to ~ilful
n_eglecL, Y-the Eran,c;?,,ise Tax B;sarc l-J‘c authorized
to make an estimate of the net income and to
compute and levy the amount of the tax due from
any available information, In such case .
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25 percent of the tax, ition to.2
amounts added under Section 25931, shall be-.__I_-.c__._1 - - - -
added to the tax and shall be due and payable
upon notice and demand from the Franchise Tax
Board. (Emyhasis added.)

At the oral hearing before this board., a representative
an accomunting firm testified that two copies of the return
question had been prepared and delivered to appellant on
about October 17, 1963. He related that the method used
cornpIe,-+o the filing in previous years had always resulted
the filing of a timely return and that the same method was

used to complete filing of the return _for t'he year in question;
In prior years, returns were delivered to appellant's book-
keeper who presented them to the corporation officer responsible
for their execution. After execution, they were returned to
appellant's bookkeeper or given to a secretary,for  mailing.
The person to whom the return-here in question was delivered
was not identified. Testimony was elicited that appellant had
changed bookkeepers several_ times during the year 1964.

Respondent also alleges and appellant does not deny
that its federal. income tas return for the year ended June 30,
1963, was no,+ filed with the Collector of Internal Revenue'until
June 17, I-964, together with a remittance of taxes due.

Giving due consideration to all the evidence presented,
we conclude for the foIlowing reasons that appellant has failed
to sustain its burden of proving a timely filing of the return,

A copy of the reixrn dated October 17, 1963, when
considered with the testimony of the accounting firm's
representative, indi.cates  that the return was actually prepared
and delive-red to a:ppel?ant prior to December 15, 1963. However,
,evidence that a rettlrn was prepared prior to the due date does
not; in itself, prove ii filing 02 the return* (m& E. Harrod,
T.C, Pieii~o. , DkC. No, 81541, October 31, 1961, Jan. 12, 1,962;.
Irvine I?. Belser, IO-T.C. 1031, aff'd, 174 F.2d 366, cert. denied,-m--.____*_
338 U.S, 893 194 T.,. Ed, 549j,) There is no direct evidence
that the return was actuairy executed or mailed, and respondent's
official records j_ndi.cate that no re':urn ~..:ss zver received by it.
The produ_ction of a copy oil a pilr?orted return- kEithout cotivinci.ng
evidsnce 05 mail,ing has beei? held i~iscEfici_est  to overcome
official government records indicating that no return was filed.

.?Z ”
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(Sebastian ‘Lucido, T.C, Kemo., Dkt, Nos. 47645,. 47689, 47690,
Jan. 31, 1955; Joseah Shalleck, T.C. Nemo., Dkt. No. 108299,--1_y
Dec. 23, 194-2.)~-

Wtile evidence of a proper filing procedure in prior
years may be considered, it is entitled to little weight here.
The record discloses that the duty of completing the filing was
customarily assigned to a person in a position which was held
by a new employee during the critical period. It has not been
demonstrated that the new employee was advised or' the due date
of the return or instructed in the proper procedure to complete
the filing of it or that he made any attempt to-file it.

The fact that appellant's federal tax return was not
filed with the Collector of Internal Revenue until June 17, 196lb,
provides a strong indication that the state return was not filed
before that date. The federa 1 return was also due on December IS,
1963, the extended due date of the state return.! It is reason-
able to assume that both returns would havr: been.handled
similar.ly. Appellant has made no attempt to expiain the late
filing of the federal return. ,

rlotte 14, Van Ripe-r_and Estate of--MC _Il-m_
ainald E. Van RiE, Cal. St. Bd. of Equal.) Feb. 18 1964,Pu-yIc--I
cited by appellant, provides no assistance. to it, TheGe, a
strong inference was dratcn thata missing partnership return _
was actually filed with the state since related returns prepared
in conjunction with it, that is, the equivalent federal return
and the partners' individual state and 'federal returns, ~s:re
p-roperly filed, Here ) the records of both the federal govern-
ment and respondent indicate that no timely returns were
-received from appellant,  The inference, therefore, is not
that appellant filed the return in question but that it failed
to do so,

We now coGsiZer the evidence offereti to prove reason- .
'able cause for the failure to file, To establish "reasonable
cause" it must be demorlstrated  that the failure to file
occurred notwithstanding the.exercise of ordinary business
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Timely preparation znd delivery of the return by
appellant's accountant were pr.srequisites  to a filing of the
retclrn but prod? of the pzrformance of thzse acts does not
provide the reason for the failure to file. The only other__^_
evidence offered consists of a description of a successful
filing procedure follo:jed in other years.- 'From this we are
asked to infer that aLI other reasonable  steps to accomplish
.the filing were undertaken and to Supply the reason for the
failure to file, Ee are asked to do this even though-the
record discloses that conditions were not the same as in prior
years in that the due date oLf the return had been extended
and that nex emphyees had been hired b;ho may not have been
given proper instructions, Under the circumstances the inference
to be drabin from the successful.  filing procedure followed in
prior. years is too conjecturaL to warrant a deduction that
ordinary business care and prudence was exercised Ln the
current year. r-!ppellact  has not estabiished  reasonable cause
for the ,failure to fiie prior to respondent's demand.

i?ith respect to the additional penalty for failure
to file after notice acd demal-id:  7;~ are unable to accept as
reasonable cause appellzfit ‘s explanation that respondent's
notice. and demand of P$arch IS, 1.964, was not received. A copy
of the notice is contained in the record and subsequent letters
posted to the same address were admittedly received. GTI the
record before us, the IFkelihood  is that the same type of
confusion and Lack of due care that resulted in failure to
file prior to resp0r.d.en.t  ’ s demand , also resulted in overlook-
in,g the notice and demand.

As an alternate ground for reEund, appellant contends
that the penalties should have been computed on the basFs of
$2,297.67, whi.ch was the amount of tax payable after deduction.
of the $4,GOO payrr;cnt  made p-rior to Ceceabe-r 15, 1963 D
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Section 25931, whioh prescribes the basic penalty
for failure to file, is substantially the ~s.ame as section 291(a)-
of the 1939 Internal Revenue Code and its successor, section
6651(a) of the 1954 Internal Revenue Code. In West Virginia
Steel Carp,, 34 T.C. 851, the United States Tax Court ruled on
the same question as that before us in considering the proper
measure of the penalty imposed under section 291(a) of the.
Internal Revenue Code, It held that the application of the
penalty to the total tax was in accordance with the plain
language of the statute and that any other construction was .

not authorized. In 1954, Congress enacted n& section 6651(b)
of the Internal Revenue Code, which expressly provides that the
measure of the penalty be reduced by the amount of any part
of the tax paid on or before the due date. A similar provision
has not been added to our Revenue and Taxation Code. Any
change in the application of section 25931 'must be provided

by the Legisldture  and not by this board.

Under section 25932, on the other hand, the addi-
tional penalty for failure to file after notice and demand
is Sased upon the amount of the tax estimated and levied by
respondent, This is m;=de clear by respondent's regulations,
which state that 'I... the income of the taxpayer will be
estimated and the tax assessed upon the basis of any available
infolrmation. To the tax so assessed, a penalty of 25 percent ..i .

must be added," (Cal, Admin, Code, tit. IS, reg. 25931-25933(b).)
We have reached a similar conclusion under the comparable section
of the Personal Income Tax Law.
St. Ed. of Equal., Feb.
section 25932 wi~,s properly based or) the tzx of $2,000 estimated
by respondent.

Finding no error, we must sustain respondent's denial
of appellant's claim for refund.

ORGi;:R- - - - -

Pursuan t to the views expressed in the opinion of the
board on file in this proceeding, and good cause appearing there-
for,
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IT IS HERE8Y CEDERZD, kDJLJDGED AKD DECREED, pursuant
to section 26077 of the Revenue and Taxation Code, that the
action of the Franchise Tax Board denyin,Q the claim of La Salle
Hotel Company for refund of penalty payments in the amount of
$2,074.42 and interest of $77,77 based on franchise tax for the
income year ended June 30, 1963, be and the same is hereby
sustained.

Done .at Sacramento , California, this 23rd day
of Ncvember ,-1966, by the S

ATTEST:

*.
/-..  .

_, Secretary
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